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ment in trust to prefer creditors, within the meaning of the statute, 
but upon the legal and equitable principle that one who holds money 
to which another is entitled, may be sued for its recovery. In the 
case of Atkinson et al. vs. Tomlinson, 1 Ohio State Rep. 243, the 
court decide that a liability to account for a surplus, where property 
has been assigned or conveyed by a failing debtor, to pay a debt or 
indemnify a surety, does not, necessarily, raise a trust, within the 
scope and meaning of the statute. In illustration of the views of 
the Supreme Court on this point, they refer to the case of a mort- 
gage given by such debtor, and remark, in these words : " Now, it 
may be said, that a mortgagee is, in some respects, a trustee ; but 
this arises merely as an incident to his relation as mortgagee, and 
is not the kind of trustee designated in the statute." 

The views thus indicated relieve the court from the necessity of 
expressing an opinion on the point made by the counsel for defend- 
ants, that a decree cannot be rendered for the plaintiff, for the rea- 
son that all the parties in interest are not before the court. For 
the same reason, it is unnecessary to decide whether the proceed- 
ings in replevin in reference to the goods purchased by Beatty, are 
an estoppel to the plaintiffs to the assertion of the claim set up in 
this bill. 

Bill dismissed. 

Worthington £ Mathews and Thompson <f Nesmith, for plaintiff; 
Fox £ Fox, James Clark and T. Miliken, for defendants. 



In the Supreme Court of Pennsylvania, March, 1859. 

JOHN B. POWELL VS. THE PENNSYLVANIA RAILROAD COMPANY. 

. Where a common carrier of live stock, as horses, permits a shipper to put straw 
into a car, although the company's agent told the shippers that if straw was 
used it must be at the shipper's own risk, and the shipper has signed a release 
from all claims for damage to live stock while in the company's cars, and the 
straw is fired and damage ensues to the animal, this is negligence, and the car- 
rier is liable on his contract. 
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2. When the Court was requested to charge under the above facts, that if there 
•was liability to fire from the locomotive, it was negligence for the carrier to per- 
mit straw, which is a combustible material, to be used in the car, and if the jury 
find that the fire originated from that cause, the carrier is liable, it is error to 
refuse so to charge. — Per Woodwaed, P. 

Error to the District Court, Philadelphia. The opinion of the 
Court was delivered by 

Woodward, J. — Whoever has been attentive to the course of de- 
cisions in this court for the last few years, in questions between 
railroad companies and those whom they have injured in person or 
property, cannot have failed to observe that on the one hand we 
accept no excuse from the party who obstructs the track or inter- 
feres with the transportation of the company ; and on the other, 
that we hold companies bound to transport safely, or to respond in 
damages, except where the injury has resulted from the act of God 
or the concurring negligence of the party complaining. 

Erie Railroad vs. Skinner, 7 Harris 298, 1 Am. Law Reg. 97 ; 
Little Schuylkill Railroad vs. Norton, 12 Harris 465, 466, and 
O'Brien vs. The Phila. Wilmington and Baltimore R. R. Qo., 6 
Am. Law Reg. 361, are instances of ruling upon the first branch 
of the alternative, whilst there are many cases that belong to the 
second branch. Groldey vs. the Penn. R. R. Co., 6 Casey 242 ; 
Sullivan vs. The Phil. §■ Read. R. R. Co., ib. 234 ; Reeves vs. 
The Del. £ Lack. R. R. Co., ib. 454. 

The ground of these adjudications is that railroads, though in 
some sense public highways, like turnpike roads, are committed by 
law to the management and control of corporations, who are bound 
to employ all necessary officers and agents, and to instruct them in 
their respective duties, so as to secure to the public a safe trans- 
portation. The public, while entitled without distinction to travel 
upon railroads, are entitled to do so only in a particular manner, in 
vehicles controlled and managed by the company, and of the con- 
trol and management of which, it would seem, the company are not 
allowed to divest themselves, even for the purpose of giving them 
up to another company. Angell'a Law of Highways, § 370 ; and 
Beman vs. Rufford, 6 Eng. Law and Eq. R., 106. 

And this control and management of the cars extends to every 
part of the service — the receiving and discharging of passengers, 
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and the loading and unloading of freight, as well as to the making 
up of trains and conducting them over the road. In Beeves vs. the 
Del, Lack. £ Western B. B. Co., 6 Casey 464, it was said the 
company are bound to employ all necessary agents, to instruct them 
in their duties, and to look to them for the performance of every 
act which the business of the road requires. 

These principles are not more necessary for the safety of the pub- 
lic than for the prosperity of railroad companies. If every man 
were permitted to occupy and use the tracks of railroads according 
to his own fancy or interests — or to dictate how cars should be 
loaded and arranged in the train, confusion and disaster, involving 
loss of life and injury to person and property, would ensue as in- 
evitable consequences. The agents in charge at shipping points are 
presumed to know better than freighters or drovers, how many dumb 
beasts ought to be put into a car, and what arrangements are ne- 
cessary to be made for their comfort and safety ; and it is due, alike 
to the animals and the owners, that the skill and experience of the 
agents should dictate every thing that pertains to the taking on, 
the carrying and discharge of the load. Bitz vs. Penn. B. B. Co., 
15 Leg. Int. 75. 

With these principles before us, let us look at the case upon the 
record. The plaintiff applied to the company's shipping agent, at 
Pittsburg, for the transportation of a young and valuable mare to 
Philadelphia. Two witnesses swear that the plaintiff asked for tan 
for bedding for the mare, and that the agent told him he could not 
get tan, but said he could get plenty of straw, and directed him 
where straw was kept for sale. The straw was obtained and put 
into the car, in the presence and without objection from the agent. 
On the way it took fire, by sparks from the engine, and burned the 
mare, if not to death, so badly as greatly to impair her value. 

The agent swears that the company have a positive rule that 
shippers are not to use straw except at their own risk. He does 
not recollect the conversation sworn to by other witnesses ; but that 
he " must have said that if they used straw it would be at their 
own risk." 

The plaintiff signed a release of the company from any and all 
claims for damages or injury to his stock while in the company's cars. 
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Upon these facts the plaintiff's counsel requested the Court to 
charge that, if there was liability to fire from the locomotive, it was 
negligence for the company to permit straw or other combustible 
materials to be used in the cars, and if the jury find the fire origi- 
nated from that cause, the company are liable. 

The refusal of the court to affirm this proposition is the only 
error assigned. 

The ruling of the learned judge cannot be justified on the ground 
of the release signed by the plaintiff, because that has been held to 
be no excuse for negligence. See Q-oldey vs. the Penn. B. B. Co., 
6 Casey 242, and other cases therein cited. 

Was it negligence, then, to permit straw to be used ? The result 
proves that it was. The plaintiff's point was dependent on the con- 
tingency that the fire originated from that cause — the use of the 
straw — and as the court refused to submit this question, we must 
presume it would have been found as the plaintiff assumed the facts 
to be. 

A fire resulting from the use of straw proves it also. The agent 
swears to the rule, but he brings home no notice of it to the plain- 
tiff, except by his argumentative conclusions that he "must have 
said if they used straw, it would be at their own risk." 

So far from this conclusion being accurate, the testimony of the 
other witness shows that the agent encouraged the plaintiff to ob- 
tain straw, and permitted him to use it without any proclamation 
of the rule that forbade it. 

The existence of such a rule is evidence that the experience of 
the company had established the danger of using straw for bedding. 
And yet this agent stood by and suffered straw to be used without 
disclosing the danger or pleading the rule, and thereby subjected 
the mare to the awful tortures described in the evidence, and the 
plaintiff to the loss of which he complains. 

Such is this case upon the record. It was a case of flagrant 
negligence. For what is the company's agent there, but to pre- 
scribe the bedding for animals shipped on board of their cars, as 
well as to superintend all the preparations for the trip ? The cars 
are theirs — under their exclusive control, and they are bound to see 
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that they are road-worthy in all respects. A defective wheel, or 
axle, or frame-work, would confessedly render them liable, even as 
against the release. The carrying of a combustible article so near 
the engine as to be exposed to sparks, was even more inexcusable, 
for this could not escape observation, as defects in the vehicle might. 
To attend to nine things, and neglect the tenth, was to be guilty of 
the whole law. They were to take every precaution which pru- 
dence, diligence, and experience could reasonably suggest. It was 
for this the law gave them their charter, and their right to be pub- 
lic transporters. Their business will became a snare for the un- 
wary, and an intolerable nuisance in the community, if they be not 
held to the conditions they have assumed. If they may perform 
part of their duties and turn over the rest to be performed by ig- 
norance and inexperience, disasters will become almost as frequent 
as trips. And when it is considered that the company itself gene- 
rally suffers as much loss by each disaster as those whom it injures, 
it is obvious that the best interests of the company, as well as of the 
public, demand a strict observance of the rules and principles of 
law that are applicable to their business. 

We are of opinion that, upon the facts presented, the plaintiffs 
point should have been affirmed. 

The judgment is reversed, and a venire de nova awarded. 



In the Supreme Court of Michigan. 

THE AMERICAN TRANSPORTATION COMPANY VS. FRANKLIN MOORE AND 

OTHERS. 

1. Whether, in a particular case, a merchant in New York, shipping goods to his 
correspondent in the interior, had authority to make a contract on behalf of the 
correspondent for shipment, on different terms from those ordinarily adopted by 
common carriers, is a question of fact, to be determined by the jury upon the 
evidence; and the court cannot, properly, be asked to make any charge that 
shall absolutely dispose of the fact in controversy. 

2. Although it devolves upon a common carrier to show affirmatively the terms of 
any contract which lessens his common law liability, yet that fact is to be proved, 
like any other, by any pertinent evidence. If in writing, the writing must be 
shown ; but, if by parol, there is no rule which requires different proof from 



